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DECISION
STATEMENT OF THE CASE

MICHAEL A. ROSAS, Administrative Law Judge. This case was heard remotely by
Zoom virtual technology on April 26 to 29, 2021. The complaint alleges that Johnston Fire
Services, LLC (the Respondent) violated Section 8(a)(1) of the National Labor Relations Act' by
soliciting employee complaints and grievances, promising increased benefits and improved terms
and conditions of employment if employees were to forego union representation, interrogated
employees about their union activities and sympathies, as well as those of other employees,
implied that employees were disloyal because they supported the United Association of
Journeyman and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and
Canada, AFL-CIO, Local Union 669 Road Sprinkler Fitters (the Union), and conditioning
employment an employee being and remaining anti-union. Additionally, the Respondent
allegedly violated Section 8(a)(3) and (1) by discharging employees David Reason and Chris
Goodman because they formed, joined, and assisted the Union and engaged in concerted
activities

129 USC §§ 151-169.
2 All dates are between December 2019 and September 2020 unless otherwise indicated.
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The Respondent denies the alleged violations and asserts that Reason and Goodman were
laid off due to the lack of work, then failed to communicate with the Respondent on their
availability or willingness to return to work and, finally, refused offers to return to work.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering briefs filed by the General Counsel, Charging Party and the Respondent, I make
the following

FINDINGS OF FACT
1. JURISDICTION

The Respondent, a limited liability company, is engaged in installing and servicing
sprinklers at its facility in Paducah, Kentucky, where it annually purchases and receives goods
valued over $50,000 directly from points outside Kentucky. The Respondent admits, and I find,
that it is an employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of
the Act and that the Union is a labor organization within the meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES
A. The Parties

The Respondent installs fire suppression systems. David Johnston, formerly a member
of the Union as a journeyman sprinkler fitter, formed the business in 1984.> He now runs it with
his wife, Gina Johnston. David Johnston manages the field work, while Gina Johnston handles
office operations and scheduling. The Respondent typically employs about seven employees.

The two discriminatees, Chris Goodman and David Reason, were employed by the
Respondent as overhead sprinkler fitters. Goodman, an experienced sprinkler fitter, was hired in
the fall of 2018. On his recommendation, the Respondent hired Reason, a family friend, in the
summer of 2019 to work alongside him. In contrast, coworkers Jamie Kortz and Tim Brown
performed the underground work.

3 In hearings before the National Labor Relations Board (the Board), an employer’s past membership
in a labor organization is often mentioned, as it was here, as character evidence that a manager or
supervisor lacked animus toward union or other protected employee activities. Having laid out David
Johnston’s accomplishments in the trade and attributed them in part to his union affiliation, the
Respondent opened the door to evidence of his prior bad or criminal acts indicating unlawful motive
against those who would seek to follow his original path to success. See Overnite Transp. Co., 336
NLRB 387, 387-88, 31 (2001) (“Where a party presents its corporate character as a defense to an
allegation of illegal conduct, it is not erroneous for a judge to reject that defense based on character
evidence.”); Kenworth Trucks of Philadelphia, 236 (1978), enfd. mem. 595 F.2d 1213 (3d Cir. 1979)
(“[FRE] Rule 404 does not bar use of prior violations for other purposes, such as showing an unlawful
motive for an employee’s discharge.”)
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In the weeks ending December 4, 11, 18, and 25, and January 1 and 8, the Respondent’s
employees, including Goodman and Reason, consistently worked full weeks.*

Prior to January, Goodman and Reason rarely performed mechanical, underground or
shop work.” On rare occasions, when there was no installation work available, Reason and
Goodman performed “shop” work, consisting of equipment cleaning, maintenance, or
preparation. In several instances, Reason also performed work on company time for the
Johnston’s at their home.°

B. The December 17th Employee Meeting

During Fall 2019, the Union began an organizing campaign with the support of Reason
and Goodman. Reason was especially active, having spoken to co-workers about the benefits of
unionization and encouraged support of the Union. Both subsequently became part of the
organizing committee. The initial organizing effort culminated with the Union filing a petition
on December 13 to represent the Respondent’s sprinkler fitters and sprinkler fitter helpers.

Reason soon took on a leadership role. Throughout December and leading up the
election on January 3, he regularly wore Union paraphernalia, including hats and shirts to work.
Goodman did not wear Union clothing until much later, although he was a supporter. Reason
also handed out pamphlets about the Union and was the Union observer for the election. Reason
spoke with anyone who would listen about the benefits of union membership, even discussing the
training he would receive through the Union with David Johnston.’

Upon learning of the organizing effort, David and Gina Johnston convened a mandatory
employee meeting on December 17 to inform the employees that they opposed unionization.
The discussion was secretly taped by Reason.® The Johnstons asked if there were “complaints
that we can do better.” (pp. 5-6) Gina Johnston suggested that employees “just pick up the
phone and call me” because “... I would do anything for you . . this is a huge slap in our face.”
(pp- 10-11) She added, “of course it’s not our desire to go union. And it makes me very -- it’s
very hurtful.” (p. 13)

Reason was the first employee to speak. Projecting his life 20 years into the future, he
did not see how he would be able to save any money working for the Respondent, exposure to
asbestos, the physical toll on his body, and missing tools. (pp. 6-9) Referring to workers’
exposure to an exposure to lead based paint and asbestos at “Irving Cobb,” he insisted the Union

* GC Exh. 21 at 1-33.

> The evidence presented at trial established they did not perform any mechanical work, underground
work, or shop work except for only two instances relating to changing out tools and equipment from a
conversion van to anew truck provided by the Respondent as well as installing a toolbox on the new
truck. (Tr. 81-82, 399, 524.)

® Goodman confirmed in a defiant text to Gina Johnston that he did not perform mechanical work,
although Reason did a limited amount of non-installation work. (GC Exh. 3-4, 12-13; R. Exh. 2; Tr. 60,
123-27, 143, 191, 209, 212-16, 280.)

’ The Union activities undertaken by Goodman and Reason are not disputed.

¥ The recording was received as GC Ex. 16. The undisputed transcription of the recorded statements
at the meeting was received as GC Exh. 17. References in the text are to the applicable pages in the latter.
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“would have shut that son of a bitch down.” Gina Johnston acknowledged Reason’s concern
but asked why employees did not bring it to her attention. (pp. 14, 16)

Jamie Kortz complained that he was asked to get a doctor’s note when he fell ill from
influenza, but was unable to do that because he had no health insurance. He added that he
wanted health insurance because he was in dire need of chiropractic treatment, a benefit that he
had when he had coverage through a union. Gina Johnston replied that the Respondent was
willing to improving employee benefits and health insurance coverage was “something we can
definitely look into.” But she added “this is very hurtful. I thought you were happy. (pp. 17-20.)
She lamented that employees did not come to her first with such concerns and characterized the
failure to do so as a lack of loyalty.” (pp. 26-27)

Gina Johnston said it was the first time she heard of the asbestos problem but stated that
“we’ll make . . . that change.” (p. 27.) She was “devastated” and “shocked” that she “didn’t see
it coming. But I’'m glad you brought up these things. They’re very helpful for me . .. And I will
definitely start the new year off with these as my top priority.” (p. 35)

C. Notification that Reason was a Union Organizer

December 19, Jeremy McDaniel, a Union organizer, emailed the Respondent an “official
organizing letter” informing that Reason was an “additional voluntary union organizer”
employed by the Respondent:

This letter is to provide you formal notification that the United Association Local 669
(Union) is currently engaged in an organizing campaign with the employees of your
Company, Johnston Fire Service. The Union has been speaking to your employees about
the benefits of Union representation and many employees have authorized the Union to
act as their collective bargaining representative. Several of your Company's employees
are actively participating in the organizing campaign, and the following employee is
assisting the Union in this effort:

David Reason

Mr. Reason’s organizing activities will not interfere with the Company's work and he will
engage in these activities on his own time, including during non-work hours. Federal law
gives the employees and the Union the right to organize and engage in other concerted
activities for collective bargaining or other mutual aid or protection, free from employer
interference, restraint or coercion. The Union will take immediate action to protect the
rights of all employees who are discriminated against because of their activity in support
of this Union.

We urge you to respect your employees’ rights as they will respect yours. If you have
any questions, please contact the undersigned.

After December 19, Reason began wearing Union tee shirts and hats to work, often seeing
Johnston while wearing them. That did not sit well with the Johnstons.
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D. Goodman is Thrust into the Controversy

Sometime toward the latter part of December, David Johnston held another mandatory
meeting with employees. This time, he split them into two groups to speak with an attorney
about the union election process. Reason, Goodman, and Tim Brown attended one meeting
where the attorney spoke by telephone. After that meeting, David Johnston pulled Goodman
aside to speak with him privately. During this conversation, Johnston asked Goodman if he
could complete the jobs he and Reason were working on without Reason's assistance, explaining
that he wanted to downsize by laying off Reason. Goodman replied that he needed Reason’s
assistance in completing the outstanding jobs and Johnston dropped the matter.’

Unbeknownst to Respondent during that conversation, Goodman was also a Union
supporter. On January 2, McDaniel emailed David Johnston the identical letter informing that
Goodman was an “additional voluntary union organizer. From this point on, Goodman also
wore Union tee shirts and hats to work.

E. Reason and Goodman are Laid-Off

The election was held on January 3. The employees voted against unionization by a vote
of three to two, with one challenged ballot. David Johnston assumed that Goodman and Reason,
the two known Union supporters, were the only votes in favor of representation. The Union
subsequently filed objections to the election. Following a hearing on the objections, the Hearing
Officer's Report On Objections recommended the election be set aside and a new election
conducted. No exceptions were filed. A new election, however, was never held. Instead, the
Union continued its organizing campaign which has been ongoing for nearly two years.

On January 7, Goodman and Reason finished working on the MacCracken County Bus
Garage Project. At that point, David Johnston informed them they were laid off because there
was no other installation work to be performed at that time. Goodman asked David Johnston if
he and Reason were being laid off because they supported the Union. David Johnston denied
that was the case, explaining that he had “layoff slips for everybody.” That was false; no one
else was laid off in or around January.

Johnston also asked Goodman to return his truck and Reason to return his Sammy driver,
a tool very specific to hanging pipe. Johnston never asked employees who were temporarily laid
off to return their trucks or tools. Johnston told them that the truck needed maintenance.
However, Goodman observed Tim Brown and Willie McDowell driving the same truck the next
day."

? This finding is based on the credible and undisputed testimony of Goodman and Reason. (Tr. 45-47,
135-37.)

' David Johnston testified that he did not recall telling Goodman and Reason that others were also
being laid off, but the recording confirms that did say that to them. Despite this statement, no other
employees were laid off. Moreover, the credible evidence revealed that there was overhead work to be
done, work that could have been done by Goodman and Reason. (GC Exh. 18- 19; Tr. 50-51, 54-56, 68-
69, 141-42, 437, 454, 477-79, 487, 493-94.)
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David Johnston insisted, however, they would be recalled “as soon as the phone rings and
— or one of the superintendents say, hey, I need you over here.""" Although Goodman had been
laid off for periods of time in the past when work slowed, he was skeptical of Johnston’s
motives: “I mean, after that shit last week went down and you know, we had a vote and the vote
went your way and you know, fuck, I could take my fucking whipping and go on. I don't have to
fucking sit and cry about it.”'?

The encounter ended with a discussion on the status of the Respondent’s other projects.
David Johnston stated that the First Community Bank and the KU Kevil projects remained at the
footer construction stage."” Timesheets for the months that followed, however, revealed that
there was overhead installation work performed. The other projects included the Comfort Suites,
Commonwealth Events Center, Lone Oak Middle School, and the American German Bank."

F. Respondent’s Offer of Work

The following week, David Johnston offered to return Goodman and Reason to work. On
January 10, David Johnston asked Goodman to return to repair a leak that evening at the
McCracken Juvenile Detention Center. Goodman asked, “is this just a one time thing or am I
coming back to work next week?" David Johnston replied: "So you are not available for
tonight. Do I need to get someone else for tonight? I'm working on work for you next week."
Goodman did not reply."”

On January 14, David Johnston again informed Goodman that he had sprinkler fitter
work available and offered him the opportunity to return to work the next day. Goodman replied
that he was willing to return to work but insisted he “be paid for the time I was off. I should have
been working since last Tuesday so that is 6 days of pay I missed.” David Johnston asked again
whether Goodman was willing to report to work at 7:30 a.m. the following day. Goodman
replied: David, as you know we picketed to protest laying us off last week. If you pay for the
days we were off we will end our strike and report to work. Will you make us whole? David
Johnston asked if the answer was no. Goodman said the answer was “YES, if you make us
whole for illegally laying us off because we supported the Union.”"® Goodman reiterated his

"' GC Exh. 18, 19 at 3-4.

2 1d. at 5-6.

'3 David Johnston’s assertion that the KU/Kevil project was not yet at the installation point is
corroborated by Reason’s installation of the overhead sprinklers there when he returned to work in June.
(Tr. GC Exh. 18, 19 at 7-8; Tr. 196-97.) As noted, however, the Respondent had other work available.

'* Goodman testified that some parts of the Comfort Suites project were available and could have
been installed. He conceded, however, that there were parts still on order and the work could not be done
“due to the scheduling of the job and other trades.” (R. Exh. 7 ; Tr. 55-56, 284, 287-89.)

' Jt. Exh. 1.

' In light of Goodman’s reliance on a settlement of his backpay claim, his testimony that the work
offered to him and Reason between January 10 and 14, did not amount to an offer to return to work, is not
credible. (Tr.92,221.) It is pure speculation that the offers were for an insignificant amount of work.
(Joint Exh. Ex. 1-2.) Moreover, the argument that they were not offers to return to work permanently is
baseless since Goodman’s tenure with the Respondent established that he was laid off on several
occasions prior to 2020 and, thus, there was no such thing as permanent work.

6
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position the following day: "Dave, I can return to work but I should be paid for the time I was
off. I should have been working since last Tuesday so that is 6 days of pay I missed.”"’

On January 17, David Johnston text messaged Goodman and Reason with an offer to
return to perform sprinkler fitter work at the MacCracken County Bus Garage on January 20.
Both replied: "David The Union's attorney seems to be close to resolving this. Once a resolution
is reached, I will be back to work."

Starting the week after the Respondent laid off Goodman and Reason and continuing
until the Respondent again offered reinstatement on May 28, the Respondent’s timesheets
indicated that the remaining employees worked regularly, oftentimes performing the installation
labor that was done by Goodman and Reason.'®

G. The Hiring of New Employees

James Cobb applied to work for the Respondent on January 2. David Johnston told
Cobb that he was dealing with the Union and needed to resolve those issues before hiring him.
Cobb called frequently about the job, but it was not until April 2 when the Gina Johnston called
with a conditional offer of employment. First, however, she needed Cobb’s assurance that he
was not in favor of the Union. Gina Johnston told Cobb that the Respondent “wanted to make
sure [Cobb] wasn’t for the Union before they hired [him]” because “they had an election coming
up, and they didn’t want [Cobb] to interfere with the election.”® After Cobb provided that
assurance, even volunteering that he would be the Respondent’s “eyes and ears” on the project
site, David Johnston hired him on April 16.!

Due to the increase in sprinkler installation work, the Respondent also hired Clyde King
and David Council in May.*

H. Reason’s Reinstatement

On May 28, the Respondent offered Goodman and Reason the opportunity a return to
work:

As you know, you were laid off by Johnston Fire Services, LLC ("Johnston Fire”) on or
about January 8, 2020 following the substantial completion of the McCracken County
Bus Garage Project. Since that time, you were offered employment opportunities with the

7 Jt. Exh. 2.

'8 GC Exh. 21 at 34-35, 38-39, 41-42, 44-45, 47-48, 50-51, 54-60, 69, 71-83, 85-89, 91-96, 98-99,
101-107, 109-132.

¥ GC Exh. 7.

2% At the time, a second election was pending after Region 10 issued the Hearing Officer’s Report on
Objections on March 20. (Tr. 321-22.)

2! I based this finding on Cobb’s credible testimony regarding the statements by David and Gina
Johnston about the Union. David Johnston’s vague and tentative testimony confirmed that he informed
Cobb about his issues with the Union in order to elicit the latter’s sentiments towards the Union. Cobbs’
statement that he did not support the Union was not volunteered. (Tr. 248-51, 439-40, 495-96; Jt. Exh. 3.)

* Jt. Exh. 4.
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company, which you rejected. In your last text message communication dated January 17,
2020, you advised that the Union's attorney was close to a resolution of this matter and
that once a resolution was reached, you would get back to us. To date, we have not heard
anything from you or your attorney on getting anything resolved or your return to work.

Please accept this letter as an offer of full and unconditional reinstatement of your
position with the company. You may return to work as soon as Monday, June 1, 2020. If
for whatever reason, this date is too soon because of other commitments, please let us
know and we will be flexible in adjusting the time to return.

By making this offer, Johnston Fire does not admit that the lay-off was unlawful and to
that end, the company is not willing to pay you back wages. However, to be clear, the
offer of reinstatement is not in any way conditioned upon you waiving any claim to back
pay nor is it conditioned upon you withdrawing the unfair labor practice charge pending
before the NLRB.

Please respond in writing whether you are willing to accept this offer of reinstatement as
well as the date you would be available to return to work.

Reason accepted the offer and returned to work on June 8. Goodman declined
reinstatement.

1. The August 11th Incidents

Cobb eventually changed his mind about the Union after speaking to Reason about the
benefits of union membership. On August 5, McDaniel informed David Johnston, by letter sent
via text message, that Cobb was a “new voluntary union organizer.”> At that point, Cobb began
to carry a concealed recorder for his protection.*

David Johnston was not pleased with the turn of events. Less than one week later, on
August 11, he took his frustration out on Reason and Cobb. While on the Lone Oak Middle
School, he ordered Reason to move pipe and became annoyed Reason was reading the plans and
then looking for a knife to cut bundles of pipes. Johnston pulled out a knife and lunged forward
to cut the bundles. At this point, Reason became upset and told Johnston that he "needed to be
fucking careful." Hearing the argument, Brown and Kortz left a nearby room where they were
working and went to see what the argument was about. Reason then followed the standard
procedure of lowering the pipe to his foot, stalling it on his foot, and lowering it to the ground.
David Johnston started yelling at Reason for dropping the pipe. Reason denied dropping the
pipe.” The argument continued until David Johnston told Reason to leave the job site.*®

» GC Exh. 9.

*No tapes evidencing Cobb’s mistreatment were offered in evidence. (Tr. 227, 554-55.) In fact,
David Johnston agreed to loan him money both before and after he became a union supporter. (Tr. 263)

2% Since David Johnston was an inherently unreliable witness, there was no credible evidence to refute
Reason’s testimony that he did not purposefully damaged the pipe threads.

26 While I credit the testimony of Brown and Kortz that they heard a commotion nearby, neither
refuted Reason’s credible testimony that David Johnston swiped his knife in an aggressive manner toward
Reason. However, it is also evident that Johnston did not actually attempt to stab Reason, but the
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David Johnston was not yet finished wielding his knife. Later that day, Johnston pulled
his knife out again and showed it to Cobb. He asked Cobb if the knife was his. After Cobb said
no, Johnston said, “Well, that’s the one I pulled out of my back.” Cobb laughed.”’” Cobb
reported the incident to Gina Johnston, who conducted a sham investigation, getting statements
from everyone present during the incident, except for Cobb.?®

J. August 20 Disciplinary Meeting

On August 20, Reason and David Council were issued final written warnings for leaving
the Lone Oak Middle School project early without notifying the office and leaving Cobb alone
on site.”” During Gina Johnston’s meeting with Reason in which she issued him the warning, she
also discussed the incident of August 11. At the conclusion, she presented Reason with a final
written warning for his “unacceptable pattern of insubordination regarding lunch hour/breaks and
daily operation hours. The memorandum recapped four written policies regarding hours of
operation, breaks and lunch hours. However, it did not specify Reason’s violations of those
policies. It concluded that “[n]ot adhering to the set schedule . . . results in your actions being
unacceptable and will not be tolerated. Arguing/Debating with the Supervisor/Owner is
considered insubordination.”

Reason refused to sign and acknowledge the final warning without review by his
attorney, so Gina Johnston noted on the memorandum that she would “write details of our
conversation.” However, the written details only mentioned that Reason bore animosity towards
David Johnston, called him a coward for not meeting with him, and made Gina Johnston “very
nervous, not someone you want to be alone with!”*

K. The Strike

On September 1, Reason and Cobb walked off the job in a strike to protest the
Respondent’s alleged unfair labor practices, mistreatment, and hostility. They picketed at
various locations where the Respondent’s employees worked.

In a letter emailed by David O’Brien Suetholz, the Union’s attorney, to David Kelly, the
Respondent’s attorney, they recited the reasons for striking and conditions for ending it:

I am writing on behalf of Johnston Fire employees David Reason and James Cobb who
met last night to discuss the unacceptable treatment they have been subjected to by David
Johnston. Mr. Reason and Mr. Cobb believe David Johnston’s discriminatory treatment
of both of them due to their open desire to form a Union with the Sprinkler Fitters Local

offensive gesture did cause Reason to become angry and verbally abusive. (Tr. 152-54, 347-48, 404, 470,
508-09, 526-27.)

?" David Johnston admitted making the statements to Cobb and attributed them to frustration over
Cobb’s conversion from anti-union to union organizer. (Tr. 256-57, 411, 467.)

*® The investigation conducted by Gina Johnston was incomplete because she did not get a
statement from Cobb. (Tr. 373.)

**R. Exh. 10-11.

3% Gina Johnston’s testimony that Reason said that he would not follow David Johnston’s orders was
absent from the form and, thus, not credible. (Tr. 297-98.)

9
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669. They both agree the way that David Johnston singles them out is unacceptable. As
such, they collectively decided to exercise their right to protest the mistreatment that they
are subjected to by commencing a strike effective this morning.

Specifically, David Reason and James Cobb demand that David Johnston rescind the
“final warning” issued to David Reason (when he has never received prior warnings) for
conduct deemed acceptable by other employees who feign opposition to the Union.
Furthermore, Mr. Reason and Mr. Cobb demand a statement in writing that they will not
be subjected to belittling or demeaning comments, screaming or threats by David
Johnston or any other supervisory agent of Johnston Fire Services.

If those concerns are met, Mr. Reason and Mr. Cobb are open to discontinuing their
work stoppage. If your client has any concerns during the strike, my client the Sprinkler
Fitters Local 669 will be assisting Mr. Reason and Mr. Cobb and as such, I am available
to help answer and resolve the concern if appropriate. . . . . 3

L. Johnston Vandalizes Reason’s Vehicle

On September 15, while Reason and Cobb were on strike, David Johnston saw Reason’s
car in a Paducah grocery store parking lot. He went home, called a friend, Greg Hunt, and
returned to the parking lot in Hunt’s truck. Johnston used Hunt’s truck so that “[his] truck or
vehicle wouldn’t be noticed.” Johnston got out and used a syringe to squirt house paint on
Reason’s vehicle. They left. Shortly thereafter, Reason reported the damage to the police.

A security camera recorded the incident, and local police were eventually able to identify
Hunt. The police questioned him for a several months, but he refused to identify the passenger
in his vehicle. Johnston finally came forward and confessed. During his confession, Johnston
mentioned the Union eight times. He vented his frustration with and animosity towards Reason,
the Union, and the unfair labor practices filed against the Respondent.

David Johnston was charged with the commission of a felony, but eventually pled guilty
to criminal mischief, a misdemeanor. Although the repair estimate placed the damage at
$14,976.50, the plea conditions only required Johnston pay Reason $5,000 in restitution based on
the depreciated value of the vehicle.*

M. The Loan Oak Middle School Project
The Respondent’s assault on Reason’s property during the strike was not enough. At

some point, Gina Johnston instructed Brown and Kortz to inspect the areas where Goodman and
Reason installed overhead pipe at Lone Oak. After inspecting the installations, Brown provided

' GC Ex. 10.

32 The Respondent seeks to mitigate the significance of Johnston’s crime by attributing it to
frustration over Reason’s job performance. The significance here is that David Johnston tried to cover up
a crime and only admitted wrongdoing when pressured by the police. (GC Exh. 6, 11-12, 15; Tr. 163,
383,415, 471-72, 490.)
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Gina Johnston with photographs. He reported problems with the pipe installations on the second
floor of the northwest side at Lone Oak. The problem was corrected on September 14.%

On September 17, Suetholz emailed Kelly with an unconditional offer to return to work
by Reason and Cobb:

On behalf of Johnston Fire Services employees David Reason and James Cobb, who have
been on strike, Mr. Reason and Mr. Cobb and Sprinkler Fitters Local 669 make an
unconditional offer to return to work. Mr. Reason and Mr. Cobb have been engaged in
an unfair labor practice strike since September 1, 2020 under the National Labor
Relations Act and should be returned to work on Monday, September 21, 2020 without
retaliation or any other adverse action. This unconditional offer is effective
immediately.**

On September 18, Kelly informed Suetholz that Cobb was to return to work on
September 21 at the Lone Oak Middle School project. However, he rejected Reason’s offer:

Mr. Reason is NOT to report to work on Monday, September 21, 2020 pending the
company's completion of an investigation that Mr. Reason has engaged in purposeful and
intentional sabotage and misuse of company property. The company has in the past
suspected that Mr. Reason has engaged in such conduct which has forced the company to
expend significant time and resources in re-doing his installation work. As you know, he
was recently disciplined on August 11, 2020 for purposefully dropping pipe in order to
damage the threads. The company has now discovered that sections of his installation
work at the Lone Oak Middle School project appear to be intentionally installed in a
purposefully defective manner.*> When the company concludes its investigation, it will
notify Mr. Reason of the status of his employment.

In the meantime, please instruct Mr. Reason to stay away from any company property,
project or personnel pending resolution ofthis most serious matter. The company

331 credit the testimony of Reason that he did not deliberately sabotage pipe installations at Loan Oak
over David Johnston’s opinion that the defective work appeared to be intentional. The evidence is clear
that Brown, the Respondent’s election observer, was instructed to find something the Johnstons could pin
on Reason. In addition to his concession to Cobb that there had been no problems on the Loan Oak
project, Brown provided conflicting testimony regarding the photographs. He testified initially that he
“[t]ook the pictures just to show what was going on — no one told me to take the pictures.” But then he
conceded that Kortz told him to take the photographs. He also conceded that there was no issue with the
fact glat Goodman used super dope on the McCracken project. (Tr.302;406-08, 468, 530; R. Exh. 14-15.).

Jt. Exh. 5.

3% The credible evidence revealed that the Respondent did not know who installed any defective pipe
or who caused any leaks in systems installed by the Respondent. (Tr. 501-07.) Several employees worked
on each of the areas that Reason allegedly sabotaged (Tr. 376-77), and no one saw him install pipe
defectively or incorrectly. Furthermore, the Respondent acknowledged that it had a rotating cast of
“leads” or “foremen” at Lone Oak (Tr. 485-86) and acknowledged that Reason, who was hired as a helper
(Tr. 452), did not have near the same experience as Goodman. Not only was Johnston unable to tie
Reason to the defective work, the Respondent provided no evidence that any mistakes in the pipe
installation were intentional. In fact, Johnston did not recall finding any issues with any work in July and
August when he inspected the work of people who were newer to the trade. (Tr. 499-500.)
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believes Mr. Reason's recent behavior has been nothing short of erratic and insubordinate
for which he has been counseled. The company is committed to maintaining a safe work
environment for its employees. If Mr. Reason is permitted to return to his employment,
the company will continue to expect a safe work environment for all.*

Upon returning to work, Cobb spoke with Brown regarding the Loan Oak project and
whether there had been any problems while he was on strike. Brown told Cobb that no problems
had been encountered. Unbeknownst to Brown, Cobb recorded their conversation.”’

N. Reason’s Termination

On September 30, the Respondent terminated Reason for a slew of reasons, some new,
some old:

By letter dated September 18, 2020 from Johnston Fire Services LLC's counsel to your
counsel, David Suetholz, you were notified not to return to work pending the company's
investigation that you have aged in purposeful and intentional sabotage and misuse of
company property.

The company has long suspected that you have purposefully installed pipe In a defective
manner which has caused the company to expend considerable time and money fixing and
repairing your work. This has included projects at the Dollar Tree in Hopkinsville and the
KU/Kevil job. The company most recently discovered that your installation work at the
Lone Oak Middle School was installed in a manner that appeared to be purposely
defective.

On August 11, 2020 you were sent home early for purposefully dropping pipe in order to
damage the threads. You have previously received counseling reports thatincluded
discipline for insubordinate and abusive behavior.

Please accept this letter as notice of your termination from Johnston Fire Services LLC for
all the reasons set forth above.*®

36 Jt. Exh. 6.

371 credit Cobb’s testimony, as corroborated by the tape recording, over Brown’s denial, that Brown
told him there had been no problems on the project. (CP Exh. 1; Tr. 441, 445, 447, 555-56.) On cross-
examination, Cobb conceded that he heard, while on strike, from two workers — “Josh Pennilton and a
guy named Lucas” — that “there was probably going to have to be some rework.” However, that vague
hearsay hardly established that the work related to installations performed, much less sabotage, by
Reason. (Tr. 555-56.)

¥ The purported investigation was conclusory and bogus. (Jt. Exh. 7.) Goodman conceded that
super doping sprinkler heads is not appropriate because the heads cannot be removed without damaging
them. (Tr. 37, 431.) However, besides the fact that the concerns mentioned occurred months earlier, the
Respondent admitted it was unable to prove that the allegedly defective work was performed by Reason.
(Tr. 230-31, 367-68, 375, 444-51.)
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LEGAL ANALYSIS
1. THE JOHNSTON’S COERCIVE ANTI-UNION CONDUCT
A. The December 17 Meeting

As the Board held in Maple Grove Health Care Ctr., 330 NLRB 775, 775 (2000), the
solicitation of grievances during a union campaign “inherently constitutes an implied promise to
remedy the grievances.” And even though the Respondent did not do more than promise to look
into making changes to appease its employees, that fact “does not abrogate the anticipation of
improved conditions expectable for the employees involved.” 1d.

On December 17, four days after the Union filed a petition to represent the Respondent’s
employees, David Johnston summoned all employees to a meeting. He expressed his “wish” that
employees forego union representation and asked whether there was anything the company
needed to do better or had complaints about. Stating it differently, he then asked what caused
someone to try to organize the employees. Gina Johnston followed by imploring the employees
to forego representation and call her with any concerns. Addressing a concern raised about the
lack of health insurance benefits, Gina Johnston said that was “something we can definitely look
into.” Similarly, she addressed a health and safety concern about being exposed to asbestos on
the work site by assuring the employees that “we’ll make ... that change.” Lastly, Gina Johnston
also addressed the employees’ materials and salary concerns by assuring them that she would do
“everything I can to get it, ... as well as the pay.”

During the same meeting, Gina Johnston coupled the solicitation for grievances with
deep, bitter expressions of displeasure depicting union activities as a lack of loyalty because
some employees chose that route instead of coming to her first. Referring to the gall of
employees who chose to engage in such activities, she branded the union campaign as “a huge
slap in our face” and “very hurtful.”

In most circles, one who hurts or slaps another in the face can reasonably expect some
sort of reprisal. In the context of this captive audience meeting, however, the message was that it
was not too late to be forgiven for the mistake: relent, walk away from the Union, or suffer the
consequences. That was the coercive message conveyed by Gina Johnston. See Print
Fulfillment Services, 361 NLRB 1243, 1243-44 (2014) (expression of “disappointment” was
coercive because a reasonable employee would fear that his supervisor’s stated “disappointment”
could manifest itself in subsequent reprisals); Sea Breeze Health Care Center, 331 NLRB 1131,
1132 (2000) (manager unlawfully questioned employee’s loyalty and told her that he was
“highly disappointed” in her for not telling him about her union sympathies); Liberty Natural
Products, 314 NLRB 630, 630 (1994) (“angry” statement to employees that signing a petition
was “very stupid” and that they “should know better than that” would cause employees to “fear
future reprisal”); Cf. Oklahoma Installation Co., 309 NLRB 776, 776 (1994), enf. denied 27 F.3d
567 (6th Cir. 1994) (supervisors may express “purely personal opinions” that are critical of
protected activity) (statements do not constitute mere personal opinion when they explicitly or
implicitly link disapprobation to the employment relationship).
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Each of these statements at the December 17 meeting violated Section 8(a)(1). On the
other hand, the circumstances do not support the conclusion that the Johnstons’ statements also
constituted unlawful interrogation. In determining whether the questioning of an employee
constitutes unlawful interrogation, the Board considers the totality of the circumstances,
including whether the employee is an open and active union supporter, whether there is a history
of employer antiunion hostility or discrimination, the nature of the information sought
(especially if it could result in action against individual employees), the position of the
questioner in the company hierarchy, and the place and method of interrogation. Bozzuto’s, Inc.,
365 NLRB No. 146 (2017), citing to Rossmore House, 269 NLRB 1176, 1178 fn. 20 (1984),
enfd. sub nom. Hotel Employees Local 11 v. NLRB, 760 F.2d 1006 (9th Cir. 1985); Relco
Locomotives, 359 NLRB 1145, 1156 (2013), affd. and incorporated by reference at 361 NLRB
No. 96 (2014); Westwood Health Care Center, 330 NLRB 935, 939 (2000); Bourne v. NLRB,
332 F.2d 47, 48 (2d Cir. 1964).

Considering the totality of the circumstances, the Johnstons’ remarks clearly sought to
elicit information about employee concerns that would cause them to join the Union. At no
point, however, did they ask who initiated the organizing drive or otherwise supported the
Union. David Johnston opened by referring to the notice he received about the representation
petition. However, the questions that followed seeking to elicit concerns in “an open floor” was
addressed to all employees, regardless of their position for or against representation. To suggest
otherwise is to exclude employees who may have expressed concerns and not have ultimately
been in favor of the Union. Kortz, for example.

Reason, clearly an outspoken and fearless individual, volunteered that “We're not trying
to extort you guys. We’re not trying to extort more money out of you or ... anything like that.
We ... Idon’t feel like safety concerns are being addressed properly.” However, there is no
indication that the Johnstons focused on Reason in particular, looked at him when speaking or
did anything specific to flush him out as a Union supporter.

B. The December 20th Effort to Terminate Reason

The complaint alleges the commission of an additional Section 8(a)(1) violation when
David Johnston told Goodman on December 20 that he wanted to downsize. He then proceeded
to ask if Goodman if he could do the job alone if he laid off Reason. The evidence established
that Goodman said he could not, and Reason was spared. Moreover, Reason was standing
nearby and overheard the conversation.

The General Counsel contends that David Johnston’s question could be viewed as asking
for Goodman'’s help in violating Reason’s right to assist the Union, threatening Reason’s job, or
threatening Goodman with what may happen if he should decide to join the Union. Any of these
interpretations, she posits, violates Section 8(a)(1) of the Act. I disagree.

An employer’s threat of job loss for participation in protected concerted activities
constitutes a violation of Section 8(a)(1) of the Act. Spectrum Juvenile Justice Services, 368
NLRB No. 102 (2019); Baddour, Inc., 303 NLRB 275 (1991); Bahama Joe’s, 270 NLRB 1377
(1984). As previously discussed, David Johnston harbored union animus when he asked
Goodman if he could work alone if Reason were laid off on December 20. However, those
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words alone did not rise to the level of a Section 8(a)(1) violation. While Johnston’s motives
may have been clear, the fact remains that Johnston posed a question to Goodman that merely
related to a desire to downsize. It did not mention union activity. Most importantly, Goodman
said he could not perform the work alone and Johnston accepted his response.

C. Statements to Cobb

The complaint also alleged additional coercive statements by the Johnston to Cobb. The
first occurred after Cobb applied to work for the Respondent. While his application was
pending, Cobb spoke with Gina Johnston. She told Cobb on April 2 that they wanted to make
sure he was not for the Union before hiring him. Cobb agreed to be and remain anti-Union.
Shortly thereafter, he was hired.

The Respondent’s statement conditioning its hiring decision employment on Cobb’s
union sentiments violated Section 8(a)(1). See Consol. Casino Corp., 266 NLRB 988, 994
(1983) (supervisor unlawfully told employee during a union organizing drive that company
wanted to hire anti-union employees); Oldfield Tire Sales, 221 NLRB 1275, 1276 (1975)
(supervisor unlawfully conditioning job on employee’s agreement to refrain from union
activities); Duroyd Mfg., 276 NLRB 144, 156-57 (1985) (employer’s agent unlawfully
conditioned future employment on employee’s agreement to oppose unionization).

The Respondent again violated Section 8(a)(1) on August 11 when he accused Cobb of
the proverbial stab in the back because Cobb changed his mind and decided to support the
Union. The comment equated unionization with disloyalty and contained a veiled threat of
reprisal in retaliation for union activity.

D. The Attack on Reason’s Vehicle

On September 15, fed up with Reason and the union activity, David Johnston decided to
surreptitiously vandalize Reason’s vehicle by splattering paint on it. Johnston then evaded
responsibility for the crime by letting a friend bear the brunt of the ensuing police investigation
for several months until he finally came forward. In the course of confessing to criminal
mischief, Johnston attributed his conduct to the union activities. Unsurprisingly, David
Johnston’s gesture was a clear Section 8(a)(1) violation since it sought to stymie Reason
picketing and union activity. See Livernois Moving & Storage, 269 NLRB 299, 306 (1984)
(employer agent damaged striking employee’s vehicle by hurling rocks at it).

IL THE ALLEGED SECTION 8(A)(3) VIOLATIONS
A. The January Layoffs

The initial Section 8(a)(3) allegation is that David Johnston terminated Goodman and
Reason on January 7, two days after the election, because it was obvious that they were the only
known union supporters. David Johnston allegedly based on the decision on the lack of
overhead installation work. He also maintained, falsely, that he was laying off the rest of the
workforce as well. The evidence established otherwise. While shop work was either minimal or
infrequently performed by Goodman and Reason, steady work was documented over the course
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of the following weeks and months including the overhead installations that would have been
performed by Goodman and Reason. In addition, the Respondent also made Goodman and
Reason leave their company vehicle and equipment, a move consistent with a discharge.

In order to establish that an employee was terminated in retaliation for his protected
concerted or union activities, the General Counsel must present enough evidence to support an
inference that the employee’s protected concerted or union activities were a motivating factor in
the employer’s decision to terminate his employment. Wright Line, 251 NLRB 1083, 1089 (1980),
enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). In order to establish a prima
facie case, the General Counsel must demonstrate the following: (1) the employee was engaged in
protected concerted and/or union activity, (2) the employer had knowledge of that activity, and (3)
the employer had anti-union animus. /ntegrated Electrical Services, 345 NLRB 1187, 1199
(2005); Wal-Mart Stores, 340 NLRB 220, 221 (2003). The burden then shifts to the employer to
show that it would have taken the same action even if the employee had not been engaged in union
activity. Wright Line, 251 NLRB at 1089; Integrated Electrical Services, 345 NLRB at 1187, fn
5; KFMB Stations, 343 NLRB 748, 751 (2004). The General Counsel’s prima facie case is not
rebutted when an employer’s reason for its actions is shown to be false or non-existent. Limestone
Apparel Corp., 255 NLRB 722, 722 (1981). An employer’s motive may be inferred from the
total circumstances provided and from the record as a whole. Coastal Insulation Corp., 354
NLRB 495, 514 (2009); Fluor Daniel, Inc., 304 NLRB 970 (1991). Evidence of suspicious
timing, failure to adequately investigate alleged misconduct, departures from past practices,
past tolerance of behavior for which the discriminatees suffered adverse action, disparate
treatment of the discriminatees, and false reasons given in defense all support inferences of
discriminatory motivation. Coastal Insulation Corp., 354 NLRB; Adco Electric, 301 NLRB
1113, 1123 (1992); Electronic Data Systems Corp., 305 NLRB 219 (1991); Banta Catalog
Group, 342 NLRB 1311 (2004).

Between the suspicious timing of Goodman’s and Reason’s discharge and the statements
made at the December 17 captive audience meeting, the unsuccessful appeal to Goodman to
discharge Reason, the Respondent had its fair share of anti-union animus.

As required under Wright Line, the General Counsel demonstrated that Goodman and
Reason engaged in union activities, which the Respondent knew about and harbored animus
toward. Since the Respondent failed to show that it would have taken the same action regardless
of union activity, their discharges on January 7 violated Section 8(a)(3) and (1) of the Act.
However, Goodman and Reason capped backpay on January 20 when they refused David
Johnston’s offer to return to full-time work.

B. Respondent’s Refusal to Reinstate Reason after the Strike and Later Terminating Him

The General Counsel was also able to prove a prima facie case under Wright Line that
Reason was not reinstated after his September 1 strike and was later terminated due to his
protected concerted or union activities. Once again, Respondent was unable to prove its burden
that it would have taken the same action against Reason barring his Union activity. The evidence
that Reason was involved in any sabotage was scarce at best. Brown and Kortz only testified
generally about seeing Reason working in the north end of the building. None of Reason’s
timesheets indicating work at Lone Oak Middle School tie him to any of the specific areas where
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Respondent later discovered issues. Neither superintendent David Irvine nor David Johnston,
who were at the Lone Oak Middle School site regularly checking on progress, found any issues
with installation until Reason was out on strike. It was only then that employees started looking
for and documenting incorrectly installed pipe. Further, it is undisputed that Reason worked
mainly with Cobb and David Council after he returned to work in June and did not work alone.

Further, the Respondent was aggravated with the “drama” Reason created by challenging
rules and standing up for his coworkers about things like COVID-19 safety. Again, there was no
evidence that Reason intentionally installed pipes incorrectly in order to sabotage any of the
projects. Johnston testified that he saw Reason make some mistakes at the Lone Oak Middle
School job but never them to Reason’s attention.

The Respondent had the burden and was not able to prove that it would not have
reinstated Reason or would not have terminated him absent his Union activities. Not one witness
was able to testify that Reason sabotaged any work or even inadvertently incorrectly installed
pipe. The Respondent violated Section 8(a)(3) and (1) of the Act by failing to reinstate Reason
on September 18 and by terminating him on September 30.

CONCLUSIONS OF LAW

1. The Respondent, Johnston Fire Services, LLC, is an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

2. The United Association of Journeyman and Apprentices of the Plumbing and Pipe
Fitting Industry of the United States and Canada, AFL-CIO, Local Union 669 Road Sprinkler
Fitters is a labor organization within the meaning of Section 2(5) of the Act.

3. The Respondent violated Section 8(a)(1) of the Act by: (a) soliciting employee
grievances and promising increased benefits and improved terms and conditions of employment
if employees were to forego union representation during a union organizing campaign on
December 17, 2019; (b) telling employees on December 17, 2019 they were being disloyal,
hurtful and slapping the employer in the face if they supported the Union; (c) telling Cobb on
April 2, 2020 that the Respondent conditioned his hiring on his remaining anti-union; (d)
accusing Cobb of being disloyal and stabbing him in the back on August 11 because Cobb
changed his mind and decided to support the Union; and (e) vandalizing Reason’s vehicle on
September 15 because he engaged in union picketing.

4. The Respondent violated Section 8(a)(3) and (1) of the Act by: (a) discharging
Goodman and Reason on January 7 because they supported the Union; and (b) refusing to
reinstate Reason on September 18 after he unconditionally offered to return to work from his
lawful strike, and subsequently terminating him on September 30, 2020 because he supported the
union.

5. The above unfair labor practices affect commerce within the meaning of Section 2(6)
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and (7) of the Act.
6. The Respondent has not violated the Act in any other respect alleged in the complaint.
REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, I shall
order it to cease and desist therefrom and to take certain affirmative action designed to effectuate
the policies of the Act, including the posting of a notice at its facility.

The Respondent, having discriminatorily discharged Goodman and Reason on January 7,
2020, offered them reinstatement on January 20, 2020, but they declined. Reason ultimately
accepted reinstatement on May 28, 2020, but Goodman declined again. After going on a lawful
strike, Reason was discriminatorily denied reinstatement on September 18, 2020 and discharged
on September 30, 2020. The Respondent must offer Reason reinstatement and must make
Goodman and Reason whole for any loss of earnings and other benefits as the result of such
discrimination. For both Goodman and Reason, the compensable period of loss is January 7 to
20, 2020. For Reason only, his loss of earnings and benefits also runs from September 18, 2020
to the present. Backpay shall be computed in accordance with F. W. Woolworth Co., 90 NLRB
289 (1950), with interest at the rate prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB No. 8 (2010). In
accordance with King Soopers, Inc., 364 NLRB No. 93 (2016), enfd. in relevant part 859 F.3d 23
(D.C. Cir. 2017), we shall also order the Respondent to compensate laid-off employees for their
reasonable search-for-work and interim employment expenses, if any, regardless of whether
those expenses exceed interim earnings. Search-for-work and interim employment expenses
shall be calculated separately from taxable net backpay, with interest at the rate prescribed in
New Horizons, supra, compounded daily as prescribed in Kentucky River Medical Center, supra.

Additionally, we shall order the Respondent to compensate the affected employees for
the adverse tax consequences, if any, of receiving lump-sum backpay awards, in accordance with
Don Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB 101 (2014), and file with the Regional
Director for Region 10, within 21 days of the date the amount of backpay is fixed, either by
agreement or Board order, a report allocating the backpay award to the appropriate calendar year
for each affected employee in accordance with AdvoServ of New Jersey, Inc., 363 NLRB No.
143 (2016).

The Respondent shall also be required to submit backpay-allocation reports to the
Regional Director for transmission to the Social Security Administration at the appropriate time
and in the appropriate manner. Additionally, at the General Counsel’s request, the Respondent
shall be required to file with the Regional Director a copy of each backpay recipient’s
appropriate W-2 forms.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended®

3% If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
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ORDER

The Respondent, Johnston Fire Services, LLC, Paducah, Kentucky, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(a) Discharging or otherwise discriminating against any employee for supporting the
United Association of Journeyman and Apprentices of the Plumbing and Pipe Fitting Industry of
the United States and Canada, AFL-CIO, Local Union 669 Road Sprinkler Fitters or any other
union.

(b) Telling employees that they are disloyal or bringing harm to the Respondent if they
support a union.

(c) Coercively threatening any employee about union support or union activities.

(d) Soliciting employee grievances or making promises of increased benefits relating to
terms and conditions of employment during a union organizing campaign.

(e) Committing physical acts of violence against employees or their property because
they engage union picketing or other union activities.

(f) Laying off, discharging, refusing to hire or reinstate employees because they engage
in union activities.

(g) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of the Board’s Order, offer Chris Goodman and David
Reason full reinstatement to their former jobs or, if those jobs no longer exist, to substantially
equivalent position, without prejudice to their seniority or any other rights or privileges
previously enjoyed.

(b) Make Chris Goodman and David Reason whole for any loss of earnings and other
benefits suffered as a result of the discrimination against them in the manner set forth in the
remedy section of the decision.

(c) The Respondent shall be required to submit backpay-allocation reports to the
Regional Director for transmission to the Social Security Administration at the appropriate time
and in the appropriate manner. Additionally, at the General Counsel’s request, the Respondent
shall be required to file with the Regional Director a copy of each backpay recipient’s
appropriate W-2 forms.

by the Board and all objections to them shall be deemed waived for all purposes.
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(d) Within 14 days from the date of the Board’s Order, remove from its files any
reference to the unlawful discharges or layoffs, and within 3 days thereafter notify the
[employees in writing that this has been done and that the discharges will not be used against
them in any way.

(e) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment records, timecards, personnel records
and reports, and all other records, including an electronic copy of such records if stored in
electronic form, necessary to analyze the amount of backpay due under the terms of this Order.

(f) Within 14 days after service by the Region, post at its facility in Paducah, Kentucky
copies of the attached notice marked “Appendix.”* Copies of the notice, on forms provided by
the Regional Director for Region 10, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted. In
addition to physical posting of paper notices, the notices shall be distributed electronically, such
as by email, posting on an intranet or an internet site, and/or other electronic means, if the
Respondent customarily communicates with its employees by such means. Reasonable steps
shall be taken by the Respondent to ensure that the notices are not altered, defaced, or covered by
any other material. In the event that, during the pendency of these proceedings, the Respondent
has gone out of business or closed the facility involved in these proceedings, the Respondent
shall duplicate and mail, at its own expense, a copy of the notice to all current employees and
former employees employed by the Respondent at any time since December 17, 2019.

Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges
violations of the Act not specifically found.

*0 If the facility involved in these proceedings is open and staffed by a substantial complement of
employees, the notices must be posted within 14 days after service by the Region. If the facility involved
in these proceedings is closed due to the Coronavirus Disease 2019 (COVID-19) pandemic, the notices
must be posted within 14 days after the facility reopens and a substantial complement of employees
have returned to work, and the notices may not be posted until a substantial complement of employees
have returned to work. Any delay in the physical posting of paper notices also applies to the electronic
distribution of the notice if the Respondent customarily communicates with its employees by electronic
means. If this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board.”
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Dated, Washington, D.C., July 7, 2021

Michael A. Rosas
Administrative Law Judge
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT interfere with, restrain, or coerce you in the exercise of the above rights.
WE WILL NOT lay you off because you support a union.

WE WILL NOT promise you new or better benefits to discourage you from supporting a
union.

WE WILL NOT ask you about your complaints and grievances and imply that we will fix them
in order to discourage you from supporting a union.

WE WILL NOT tell you that you are disloyal because you support a union.

WE WILL NOT promise you improved terms and conditions of employment to discourage you
from supporting a union.

WE WILL NOT tell you that we will only hire you if you are anti-Union and they you have
to remain anti-union, or you will be discharged.

WE WILL NOT vandalize your vehicle or possessions to discourage you from supporting a
union.

WE WILL NOT fail to bring you back to work if you make an unconditional offer to return to
work after a lawful strike.

WILL WE NOT in any like or related manner interfere with, restrain, or coerce you in the exercise
of your rights under the National Labor Relations Act.

WE HAVE offered Chris Goodman and David Reason immediate and full reinstatement to their
former jobs without prejudice to their seniority or any other rights and privileges previously
enjoyed. Chris Goodman declined reinstatement.
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WE WILL pay Chris Goodman and David Reason, with interest, for the wages and other benefits
they lost because we laid them off.

WE WILL compensate Chris Goodman and David Reason for the adverse tax consequences, if
any, of receiving one or more lump-sum backpay awards covering periods longer than one year.

JOHNSTON FIRE SERVICES, LLC

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
the National Labor Relations Act. It conducts secret-ballot elections to determine whether
employees want union representation and it investigates and remedies unfair labor practices by
employers and unions. To find out more about your rights under the Act and how to file a charge
or election petition, you may speak confidentially to any agent with the Board’s Regional Office
set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.
4035 University Pkwy, Suite 200, Winston-Salem, NC 27106
(336) 631-5201, Hours: 8 a.m. to 4:30 p.m.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/or by using 10-CA-254411or the QR code below. Alternatively, you can
obtain a copy of the decision from the Executive Secretary, National Labor Relations Board,

1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF
POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER
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MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS
PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, (504) 589-63809.



